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Are Marketing
Systems Worth the

Pain?
By Ledlie Kusek, Marketing Consultant

Time sheets and expense reports
are burden enough, but do we
really need to worry about track-
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Treasury, IRS Issue
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Cafeteria Plan Regs

By John Pulker, PCIA VP Group Benefits
jpulker @pciaonline.com 810-224-5258
On August 3, 2007, the Treasury

Department and the IRS issued
new proposed regulations for em-
ployee benefit plans under Section
125 of the Internal Revenue
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Car Insurance Myths
Debunked

By Tony Preston, PCIA VP Personal Lines
trpeston@pciaonline.com 810-224-5258
A lot of rumors and misconceptions

exist when it comes to car insur-
ance. To help you separate fact
from fiction, we compiled alist of
car insurance myths and redlities,
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The following material is provided
for informational purposes only.
Before taking any action that could
have legal or other important con-
sequences, speak with a qualified
professional who can provide guid-
ance that considers your own
unique circumstances.

Y ou are no doubt familiar with the
stereotypical Mr. Handshake; the
highly successful self-taught, rough- |
hewn businessman who, when of -
fered awritten contract, says some-
thing on the order of:

“Son [or Young lady], where |

come from, we establish a good
business relationship with afirm
handshake. It was good enough for
my daddy; it’s good enough for me.”

A number of design firms, particularly those who serve small towns
and rural areas, indicate they till run into such individuals fairly often.
Eveninthe big cities, you’'ll sometimes hear a client say something
along the lines of:

“Y’know, Such & Such Associates has a contract that's about one-tenth
aslong as yours. It’s like a breath of fresh air.”

(Continued on page 2)
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Mr. Handshake' s overriding assumption seems to be
that athorough contract is unnecessary if not insult-
ing because, chances are, nothing serious will go
wrong. And if something does go wrong, afrank
person-to-person chat will set things right.

Often adesigner and client can indeed iron out prob-
lems with a quick conversation. But rarely does that
happen when thereis alot of money involved. All of
asudden, Mr. Handshake isn’'t quite so amicable and
those verbal agreements you entered into become
quite fuzzy.

So how do you deal with this situation? How do you
convince Mr. or Ms. Handshake that a comprehen-
sive written contract is far better than a simple short-
form letter or, worse, averba agreement? Consider
the following when negotiating with someone who
thinks comprehensive written contracts are a waste
of time.

The Verbal Agreement

“A verbal agreement ain't worth the paper it's
printed on,” Louis B. Meyer is supposed to have ad-
vised. Still, averbal agreement can be binding.
When you start to perform services for aclient, or
your client starts to pay for future services, you both
act as though a contract isin effect. Therefore, in the
eyes of the law, oneisin effect. The verbal agree-
ment that started this transaction, no matter how
brief, is acontract.

What happensif a problem arises? In that case, you
and your client will refer to your respective under-
standings of what was agreed to. Not surprisingly,
those understandings often differ. So who deter-
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mines what each of you really said and meant? That
responsibility fallsto atrier of fact -- typicaly a
judge, jury, arbiter or mediator. Unfortunately, the
trier of fact was not there to hear the verbal agree-
ment, may not fully understanding the types of ser-
vices you render and may be unfamiliar with the pre-
vailing standard of care for delivering such services.
So when aclient tells you that awritten contract is
unnecessary, you might reply:

“You know, Mr. Handshake, | don't like the time
and expense of these written agreements any more
than you do. But | sure as heck would rather have
you and | determine our fate rather than a bunch of
expensive lawyers and folks who don't know us
from Adam. A written agreement will help us make
sure that should a dispute arise, it will be settled in
accordance with the facts we agreed to, not the opin-
ion of some outsider.”

Mr. Handshake also needs to be reassured that hav-
ing awritten contract does not indicate alack of trust
or weaken the importance or impact of persona di-
plomacy. If anything, it can enhance trust and diplo-
macy by creating a reasonable framework for after-
the-fact discussions and modifications. A written
contract can call for face-to-face meetings or alterna-
tive dispute resol ution techniques such as mediation
in the event disputes arise.

Written Contracts Can Be Amended

Actualy, when Mr. Handshake says “We don't need

apiece of paper to tell uswhat’sright and what’s
(Continued on page 3)
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wrong,” he’s absolutely correct. No matter what a written agree-
ment may say, it can be amended through mutual consent of the
partiesinvolved. A written contract does not prevent you and
your client from reaching creative solutions as problems may
arise.

Consider this: Y ou and your client both sign a contract. Each of
you put acopy in afile. A problem arises. What' s the first thing
you do? Refer to the agreement? Unlikely. The first thing you
probably do is call one another and try to work it out. Y our client,
whether he or she knows it or not, often has the upper hand in
such “work-outs.” Y ou want to keep your client satisfied in order
to obtain future business.

True Value

Arguably, the greatest value of drafting a comprehensive contract is
not the words that go onto the paper, but the process through which
important issues are identified and discussed. The client can gain a
better understanding of your mutual risks and what the two of you can
do to manage them. The client can learn what the both of you can do
to lower the likelihood of errors or omissions. And you can both set up
a framework in which any problems that do arise can be addressed in
a fair and equitable manner that focuses on problem resolution rather
than finger-pointing and disagreement as to what you had verbally
agreed to.

The contract-formation process, more than any other aspect of your
project involvement, gives you the opportunity to demonstrate your
professionalism and generate the communication, coordination and
cooperation required for project success. And that’'s something every
Mr. Handshake can give a thumb’s up to.

Let the client know that: “We don't look at a written contract as a
weapon, Mr. Handshake. We see it as arepository for understand-
ings we have agreed to. When it comes to what your project needs
(Continued on page 4)
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ing marketing stuff too? That's
really afunny question in an indus-
try that is driven by billable hours.

Being able to answer some basic
guestions can help us preserve our
scarce and valuable business devel-
opment time for pursuits that are
stacked in our favor:

How much revenueisin our
opportunity pipeline—do we
need the work?

How successful have we been at
winning work from this client?
What does the client think of us?
What competitors have chased
work with them before and won?
How did they win?

How much time should we spend
pursuing this, given our odds?

Many options are available to collect
marketing data and client informa
tion: homegrown systems, off-the-
shelf systems and on-line systems.

Y es, these systems are worth the
pain—they make you smarter, im-
prove your efficiency and give you a
competitive advantage.

Ledlie Kusek is president of LMK
Consulting, a firm providing strategic
mar keting expertise to professional ser-
vice companies. She can be reached at
Leslie@LMKconsulting.com.
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relative to my discipline, I’m the doctor and you and your project
are the patients. Likely, we will need to discuss alot of issuesto
make things right, and we need to keep track of what it iswe dis-
cussed. If we don't talk and we don't record what we talked about,
one of us-- or both of us -- stands the risk of being in for an un-
pleasant surprise. | don’t know about you, but | don’t remember
everything said in alengthy meeting. Sometimes our memories
differ or fade. By putting our agreement in writing, we can have a
meeting of the minds, based on what we see as the road ahead.
Now, as we start down that road, we may run into afew unex-
pected curves or detours. We'll talk about it and do our best to
resolve problems because you want your project done right and |
want to keep you asaclient.”

Don’t Forget Third Parties

One important reason for awritten agreement isits ability to pre-
vent third parties from gaining the standing they need to sue you
and/or your client based on a contention that they are third-party
beneficiaries of your agreement. And if the agreement is verbal,
the third parties may enjoy an advantage. Juries are sympathetic
to third parties, especialy those with whom they can readily iden-
tify as “thelittle guy.” Tell Mr. Handshake:

“Your Daddy was awise and fair man indeed. But he didn't have
to deal with all the litigious stuff we have to contend with today.
It'sawhole different world.”

Y our written agreement with a client can address third-party li-
abilities. It can help prevent unauthorized third-party reliance, and
can be attached to appropriate deliverables (such as reports) to
help ensure any third party reviewing them understands the con-
tractual limitations (scope, schedule, fee, general conditions) af-
fecting them.

Where TheresaWill There'saWay

Chances are Mr. Handshake has awill -- in essence, awritten
contract with the future. It presupposes mortality. Y ou may point
(Continued on page 5)
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Code. The plans, called "cafeteria
plans,” alow employees to make a
choice between receiving taxable
cash compensation or tax-free em-
ployee benefits, such as health care,
dependent care, and other fringe
benefits.

The new proposed regulations gen-
eradly preserve the rules of the ex-
isting proposed regulations, while
adding clarifications relating to
statutory changes and administra-
tive guidance changes since the pre-
vious regul ations were pub-

lished. The new regulations also
address many issues on which the
IRS has previously provided infor-
mal guidance.

The new proposed regulations:

Clarify that cafeteriaplans are
generdly the sole method of pre-
serving the nontaxabl e nature of
employer-provided benefits where
employees are allowed to elect be-
tween taxable compensation and
nontaxable benefits.

Include new rules for determin-
ing if a cafeteria plan improperly
(Continued on page 5)
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out to Mr. Handshake that, if anything happens to either of you, the
project will be affected, problemswill be likely, dollars will bein-
volved and disputes might arise.

“A written agreement, to avery real extent, isyour will for the pro-
ject, Mr. Handshake. Should something happen to either one of us,
the written contract will tell our survivors what to do. They can't
have our understandings. They need that guidance. We oweit to
them.”

IsIt Insurable?

Suppose you and Mr. Handshake enter into a verbal agreement and
later have a dispute you can't resolve. Y ou go before ajudge or jury
who, based solely on your verbal testimonies, issues ajudgment in
Mr. Handshake' s favor. Mr. Handshake should be happy, right?
WEell not necessarily.

Suppose the wording of the judgment, written by someone not well
versed in laws and standards governing the design and construction
industry, is perceived by your insurer as uninsurable? Mr. Hand-
shake won the battle, but he may have just lost the war. Unless your
firm can cover the damages, he may have just lost his design firm
and jeopardized his project. Tell Mr. Handshake:

“1 think long-winded written agreements are a pain, too. But | have
agreat insurance company, solid coverage and a fantastic agent.
They can help us review our written agreement and assist usin
making sure that it’ s insurable. This benefits you as much as me.
An uninsurable agreement, verbal or otherwise, doesn’'t do either of
us any good.”

Can We Be of Assistance?

We may be able to help you by providing referrals to consultants,
and by providing guidance relative to insurance issues, and even to
certain preventives, from construction observation through the de-
velopment and application of sound human resour ces management
policies and procedures. Please call on usfor assistance. We're a
member of the Professional Liability Agents Network (PLAN).
We're hereto help.
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discriminatesin favor of highly
compensated employees, including
definitions of key terms. The new
rules are generally consistent with
the rules for qualified retirement
plans. Also, therules provide an
objective test to determineif the ac-
tual election of benefitsis discrimi-
natory.

Incorporate guidance previously
Issued relating to debit cards and
grace periods for using health Flexi-
ble Spending Arrangements (health
FSAs) money after the end of aplan
year.

Generally retain therulesin the
prior regulations for health FSAS,
including a 12-month plan year, re-
quirements that the full reimburse-
ment be available at anytime during
the plan year, restrictions on chang-
ing elections in mid-plan year, and
the requirement that unused amounts
at plan year end are forfeited (the
"use-or-lose” rule).

The IRS requests comments on the
proposed regul ations and will hold
hearings on the proposed regul ations
on November 15, 2007. Taxpayers
may rely on the proposed regulations
for guidance pending the issuance of
final regulations.
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complete with explanations about why they're true or
untrue.

Myths

Red carscost moretoinsure.

Color is not afactor used to calculate car insurance
rates— we don't even ask you what color your car is
when you get a quote from us. Factors that do matter
are the year, make, model, body type, engine size
and age of your car, and drivers on your policy.

One speeding ticket increases my car insurance.
Sometimes thisistrue, but in many cases, you have
to get two tickets before your rate goes up. Y our
driving history, the length of time you've been in-
sured with a company and how fast you were going
when you were cited can affect whether your rate
increases or not.

| only need the bare minimum of car insurance.
Many states have minimum car insurance require-
ments, but the minimum amount of required insur-
ance may not cover all of your costs. If you cause an
accident that resultsin alawsuit and your insurance
limits don't cover al of the damages, your assets
could be pursued.

Cheaper carscost lesstoinsure.

If your cheaper car has a large engine, weighs alot
or isan unusual model, it might cost more to insure
than amore expensive small car. However, if you
have a cheaper car, you will pay less for Compre-
hensive coverage, which covers damage caused by
vandalism, hail, fire or animal accidents.
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If someonedriving my car causes an accident, |
won't be held responsible.

It's possible you'll be financially responsible for an
accident — even if someone elseisdriving your car.
In most states, the car insurance policy covering the
vehicleis considered the primary insurance, which
means that the insurance company for the vehicle
must pay for damages caused by an accident. Even
so, it's ftill possible that the driver's insurance com-
pany could be responsible for some of the damages.
Why? If the vehicle's insurance limits are too low and
don't cover all the damages, the driver's insurance
may be next in line to pay for the remainder of the
damages.

Older carsarecheaper toinsure.

Car insurance rates for al vehicles vary depending on
several factors, such as who drives avehicle and its
annual mileage. For older vehicles, many drivers
chooseto carry only Liability (BI/PD) coverage,
which coversinjury or damage to other people or
property, not damage to the insured person or vehicle.
Liability only coverage may be cheaper than insuring
avehiclewith Liability, Comprehensive and Colli-
sion coverage.

My car insurancerateswill be higher if I smoke.
Y our car insurance rates will not be higher if you
smoke — we don't even ask you if you're a smoker
when you get a quote from us.

My car insurancerateswill be similar to my
neighbor'srates.

Car insurance rates are individually determined, so
factors such as age, driving record, type of vehicle
and marital status are considered. Each person's situa-
tion isunigque, and car insurance rates will vary be-
cause of this.
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