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Invest Your Profits in
Strategic Business

Development
By Leslie M. Kusek

Each year, millions of dollars are
invested by A/E firms in business
development (BD) activities—
networking events, client fundrais-
ers, lunches, sports tickets—the
list goes on. Significant billable
time is diverted toward BD, often
by the firm’s most expensive pro-
fessionals.

Most firms by now have estab-
lished their budgets for next year,
and determined what BD invest-
ment they are planning for 2007.
They have determined what slice
of their 2007 profits they are will-
ing to invest in delivering next
year’s revenues. After all, if the
money was not going toward BD,
it would be available as profits,
right? Probably in the bonus pool.

BD investment in our firms is
similar to our personal investing:
we have money left over after all
of the bills are paid to invest in
tomorrow. What return do you
expect from your personal invest-

ments? 10 percent? 20 percent?
(Continued on page 5)
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Mediation: The Preferred Dispute
Resolution Technique

This material is provided for informational purposes only. Before tak-
ing any action that could have legal or other important consequences,
confer with a qualified professional who can provide guidance that
considers your own unique circumstances.

Scenario One: A dispute arises with your client. The client's lawyer
calls your lawyer. Attempting to gain the advantage, each becomes in-
flexible in their stances. Work on the project screeches to a halt while
threatening letters fly back and forth. Finally, a claim and then a coun-
tersuit are filed. Next comes the discovery process: document requests,
interrogatories and depositions. Then come pretrial motions, hearings
and, finally, a trial. You spend considerable time and money dealing
with legal wrangling while your dirty laundry is aired in public. Now
your future is left to the whim of a jury and, win or lose, your reputa-
tion has been irrevocably damaged in the eyes of current and prospec-
tive clients.

Scenario Two: A dispute arises with your client. You agree to take the
matter to arbitration and select a mutually acceptable arbitrator. Each
side presents its version of what happened to the arbitrator. Each side
gives a one-sided story, knowing that the arbitrator will make a binding
decision that cannot be appealed. You’ll win or you’ll lose, so it’s no
holds barred. Either way, you’ve lost this client and possibly others
who get wind of this nasty affair.

The second scenario is certainly preferable to the first. In most cases,
arbitration is a less costly and less public form of dispute resolution.
The appointed arbitrator is typically knowledgeable about the design
and construction industry. Still it is far from perfect. It is still a largely
adversarial situation that forces a judgment on both parties. Chances
are, neither you nor your client will be totally happy with the outcome
and — after much finger-pointing -- you’ll likely never do business to-
gether again.

There must be a better option.

(Continued on page 2)
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It’s Time for Mediation

Imagine a dispute resolution technique that is based
on finding common ground and resolving disputes
quickly and inexpensively while preserving busi-
ness relationships and reputations. That’s the objec-
tive of mediation.

Mediation is a confidential, nonbinding, concilia-
tory process by which parties to a dispute agree to
sit down and reach a resolution before entering into
a hostile adversarial relationship. Mediation offers a
structured negotiation procedure guided by a
trained mediator. It is designed to resolve problems
in @ manner that is acceptable to both parties. The
mediator is a trier of fact, typically familiar with the
design industry and the specific issues in dispute.
This creates a fast, flexible forum for resolving
problems at greatly reduced costs.

In litigation, you will most likely face a jury unable
to fully understand and evaluate the technical issues
discussed. For that reason, each side presents
"expert witnesses" to explain technical matters in
lay terms. Inevitably, the experts disagree, and it
will be left for the inexpert jury to decide which
witnesses to believe. With mediation, the individual
hearing the dispute can be chosen based upon the
technical knowledge required to assist the parties in
reaching an equitable agreement.

So why mediation over arbitration? Mediation is
voluntary and designed to be conciliatory (win/win)
to both sides. Arbitration is compulsory and can be
adversarial (win/lose). Even when an arbitrated dis-
pute is resolved quickly, the disputants' business
relationship may be mortally wounded.

Mediation requires agreement by both sides. Arbi-

tration is binding and typically affords no appeal of
decisions, absent a clear showing that the arbitrator
was biased or acted outside the scope of the arbitra-

tion agreement. Mediation needs no appeals process
because neither party is bound to settle. Only when
both parties voluntarily sign a negotiated agreement
does mediation become binding.

Both litigation and arbitration follow strict procedural
rules. Mediation has its rules, but they are relatively
simple and flexible: You present your side of the story;
the other party presents its side. Interrogatories and
depositions are not used, and in the rare event witnesses
are called upon, the process is informal. The goal of
mediation is to get agreement on problem resolution
and keep the project rolling.

As a result of procedural simplicity and mediator
knowledge, mediation can be pursued even while work
on the project continues, eliminating costly delays and
damages. Additionally, the time savings and lack of
need for expert witnesses make the mediation process
much less costly than litigation. But your greatest value
may be the saved business relationship between you
and your client -- and your saved reputation as a high-
quality, low-risk firm.

Best of all, mediation works. Many mediated disputes
are settled in one day, and mediation groups in the de-
sign-construction arena typically claim a success rate of
85%-90%.

How Mediation Works

There are various types and hybrids of mediation, but
in concept, the process works as follows: During nego-
tiations with a client, before a project upset arises, one
party calls for mediation as the initial resolution
method to any project dispute and the other agrees.
This agreement to mediate is often included in the cli-

ent-designer contract.
(Continued on page 3)
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When a dispute arises, the parties try to reach a ne-
gotiated settlement. If agreement cannot be reached
between the two parties, a qualified mediator famil-
iar with the design and construction industries is
agreed to. The mediator arranges for a joint session
with the two parties to discuss the mediation proc-
ess, how it differs from arbitration and litigation,
and the rules that apply. Once the preliminary is-
sues are dealt with, each party explains its side of
the dispute. This joint session gives the mediator
the chance to gather facts and evaluate the relation-
ships and dynamics between the parties, as well as
locate areas of agreement and areas of discord.

At the point where joint discussions are no longer
productive, the mediator begins private meetings, or
caucuses, with each of the parties. Anything said to
the mediator in these caucuses is confidential and
cannot be disclosed to other parties unless agreed to
by the disclosing party. Sometimes, a mediator will
request permission to disclose information to the
other party when he or she believes it will expedite
negotiations. The mediator also may comment as to
what a reasonable settlement may include, or
whether one party's offer is likely to be accepted.

Following the caucuses, the parties are brought
back together in an attempt to reach an agreement.
The mediator seeks to summarize the areas of
agreement and narrow the points of contention,
pointing out the benefits of compromise and the
consequences of not reaching agreement. Often the
parties negotiate the final settlement in this joint
session. The mediator verifies the specifics of the
agreement and makes certain its terms are clear.
Both parties sign the negotiated agreement, which
becomes a binding contract.

If either party fails to accept an agreement at this
point, additional caucuses and joint sessions are
held to iron out continuing points of contention.
Typically, the mediator eventually reaches a final

proposed resolution. This resolution is non-binding
unless both parties agree to it in writing.

If no resolution is agreed to, the parties are free to seek
resolution elsewhere, including in arbitration or litiga-
tion. Because the mediation process is “without preju-
dice,” any information voluntarily revealed by one party
during negotiations cannot be used or referred to as evi-
dence by the other party during any future litigation.

A Mediation Clause in Your Contract

You and your client do not have to be contractually
bound in order to agree to mediate. Either party can sug-
gest mediation at any time. Getting both parties to agree
to mediation after a dispute arises, however, can be dif-
ficult due to the emotions involved. At least one party
feels wronged and, in many cases, is unwilling to give
an inch to reach a compromise. That’s why mediation is
most successful when parties have agreed to it by con-
tract before a dispute arises.

Most professional associations (AlA, EJCDC, ASFE
and CASE included) have standard contract forms that
call for mediation. Some of these forms require media-
tion prior to litigation; others simply recommend it. Re-
gardless, by including a mediation clause in your con-
tract with your client, you both have an available means
by which to inexpensively settle disputes and emerge
from the process with your business relationship intact.

You and your attorney can consider the standard lan-
guage used by your professional associations or lan-
guage such as the following offered by the Design Pro-
fessional Group of the XL Insurance Companies:

(Continued on page 4)
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Mediation
In an effort to resolve any conflicts that arise
during the design and construction of the Pro-
ject or following the completion of the Project,
the Client and the Consultant agree that all dis-
putes between them arising out of or relating to
this Agreement or the Project shall be submitted
to nonbinding mediation unless the parties mu-
tually agree otherwise.

The Client and the Consultant further agree to
include a similar mediation provision in all
agreements with independent contractors and
consultants retained for the Project and to re-
quire all independent contractors and consult-
ants also to include a similar mediation provi-
sion in all agreements with their subcontractors,
subconsultants, suppliers and fabricators,
thereby providing for mediation as the primary
method for dispute resolution between the par-
ties to all those agreements.*

Choosing the Mediator

When and how do you choose your mediator? It is
generally preferable that you and your client agree
to a mediation service after a dispute arises, rather
than having a mediator predetermined in your con-
tract. That way, you can choose a mediator with
knowledge applicable to the specific dispute in
question. There are several local and national or-
ganizations that provide mediation services for de-
sign and construction industry disputes. Generally,
they each have they own detailed set of rules and
procedures. Consider these as part of your selection
process.

The cost of mediation services vary greatly depend-
ing on the complexity of the dispute, the number of
parties involved, and the amount of time required.

Typically, mediators are paid on an hourly or daily ba-
sis or on a percentage of the dollar amount in contro-
versy, much the same as with lawyers.

Check with your attorney for the names of recom-
mended mediation services in your area. As your pro-
fessional liability specialist agency, we can provide a
list of qualified mediators as well.

An Added Bonus

Some professional liability insurers offer a deductible
reimbursement program to encourage participation in

mediation. Under such a program, policyholders suc-

cessfully concluding a dispute through formal media-
tion have a percentage of their deductible returned, up
to a preset limit. Ask us for details on current deducti-
ble-reimbursement programs available.

Can We Be of Assistance?

We may be able to help you by providing referrals to
consultants, and by providing guidance relative to in-
surance issues, and even to certain preventives, from
construction observation through the development and
application of sound human resources management
policies and procedures. Please call on us for assis-
tance. We’re a member of the Professional Liability
Agents Network (PLAN). We’re here to help.

Excerpts reproduced with the permission of the Design
Professional group of the XL Insurance Companies,

www.xldp.com

Contact us! 1.800.969.4041
www.pciaonline.com
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What return is your firm’s BD in-
vestment delivering? Are you in-
creasing your business with your
targeted clients because you have
spent these dollars? What return
(in profit) are you getting on every
dollar of your profit that you
spend? Are you making good de-
cisions?

This time of year often includes
increased attention to client devel-
opment. Our firms hold holiday
parties, send special gifts, or take
our clients out for some holiday
cheer. That’s good stuff. What’s
most important, though, is that we
recognize that all clients are not
created equally. Some clients are
giving us profitable work, and they
will continue to do so into the fu-
ture. However, some clients are
not.

Along with your 2007 BD budget,
your firm should have financial
milestones established that state
what return you expect from your
BD investments. For every dollar
of BD investment, what profit do
you expect back in return? Create
an investment strategy that deliv-
ers the financial future your firm
desires.

Leslie Kusek is president of LMK
Consulting, a firm providing strategic
marketing expertise to professional
service companies. She can be
reached at
Leslie@LMKconsulting.com.

Client feature
Atwell Hicks: Your Best Defense

In Land Development Disputes

Firm expands Dispute and Litigation Strategy services as part of
their full-service consulting approach.

Over the last 25 years, Atwell-Hicks has evolved from a 30-person
engineering and surveying company in Ann Arbor, Michigan to a
10-office land development consulting firm with over 400 employ-
ees in Michigan, Illinois, Ohio, Florida and Pennsylvania. The or-
ganization’s growth is attributed to its strategic planning process
and the decision its leaders made to focus on the needs of the pri-
vate-sector development clients, whether residential, commercial,
industrial or retail.

Understanding the specific needs of growing clients allowed
Atwell-Hicks to react to the changing land development market. By
adding the right services at the right time, the firm helped their cli-
ents achieve development goals, while growing alongside them.
Today, key services including civil engineering, land planning, land
surveying, environmental consulting, ecological services, landscape
architecture, urban design, water/wastewater services and water re-
source management.

Through their core services, Atwell-Hicks transforms dirt to dollars,
adding value through each stage of the land development cycle.
Project teams include members of each service group, and are or-
ganized into larger market sectors specialized to meet the needs of
different client types. Employees understand the financial and in-
dustry drivers for each project, not just the technical requirements

necessary to build it.
(Continued o n page 6)

We'd love to feature your firm! Contact Kim Fricke @
kfricke@pciaonline.com for more information.
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Atwell-Hicks also provides secondary niche services to clients because of their consultative relationship,
including development analysis, program management and financial strategies. One growing service
area for developers and attorneys is the firm’s Dispute and Litigation Strategy services, providing aggres-
sive legal support for real estate and development disputes in the following areas:

o Expert Witness

e Economic Viability

e Land Use Planning Opinion

e Highest and Best Use Analysis

o Development Cost Analysis and Estimation
o Utility Evaluations

e Wetland Disputes

“Atwell-Hicks’ expertise gives attorneys and developers ‘big picture’ thinking and a proven track record
for success,” says Clif Seiber, PE. “In a contentious land-development market, an experienced team is an
invaluable ally.” Seiber is the firm’s litigation specialist with experience in over 60 development-related
court cases.

Often times, real estate and environmental attorneys share the same clients as Atwell-Hicks, which
makes their teamwork in dispute and litigation cases a natural. Attorneys benefit from incorporating the
firm early in the planning and strategy process for the advancement of a solid case. The firm’s private-
sector land development focus allows them to contribute at this level, providing creative strategy, innova-
tive solutions and timely deliverables.

Some engineering firms encounter a conflict of interest due to municipal representation. Others prefer
not to provide expert witness services based on either the aggressive timing or stressful courtroom envi-
ronment. Atwell-Hicks has contributed to numerous condemnation, land use, utility evaluation and wet-
land disputes and legal cases and, because of its work in these areas, has created a seven-person dispute
and litigation team comprised of development consultants and niche specialists for utility, environmental,
ecological and stormwater service needs.

For more information on how Atwell-Hicks supports developers and their legal counsel through its Dis-
pute and Litigation Strategy services, please contact Clif Seiber at 810-225-6000 or cseiber@atwell-
hicks.com.




Personal Protection Review™

Peace of mind for you and your employees!

An uncovered loss
creales g great
distraction to your
employee or key mermber
of the company which
could have a negative
impact on your frm.

FLIA offers protection
with the leading major
[ISUrance companes for
pErsonal insurance.

Professional Concepts Insurance Agency exclusively offers The
Personal Protection Review™...

to provide clients with confidence and peace of mind. During the confidential review, we thoroughly
examine the personal risk exposures and insurance needs for your principals and employees. We help
our clients make sure they have the right coverage, with the right insurance carrier, and are getting
the best value for their personal insurance dollars.

Our review can include:

> Automobile / Home / Condominium

> Classic Automobiles

> Farm, Ranch, Stable, Equine Mortality

> Jewelry, Fine Arts and Antiques

> Life Insurance

> Recreational Vehicles

> Umbrella Protection

> Vacation Homes

> Watercraft / Motor Homes / Travel Trailers

“/ have always struggled to understand homeowners and sutomobile
coverages, but after speaking with representatives with PLIA, | was put at ease.”

For more information, contact PCIA at 1.800.969.4041




