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| attended the 2008 Economic Out-
look sponsored by SMPS-
Michigan, CORENET, IFMA,
IREM, CREW and BOMA in Janu-
ary. The speaker was the chief
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Healthcare
Legislative Brief

By Debra Gervase, PCIA Executive VP
Group Benefits 810.224.5278 or
dgervase@pciaonline.com

In December 2003, President
Bush signed the much-
publicized Medicare Prescrip-
tion Drug, Improvement &
Modernization Act of 2003 (the
Act).

(Continued on page 3)

Driving to Distraction
By Tony Preston, PCIA VP Personal Lines

810.224.5267 or tpreston@pciaonline.com

The federal government estimates
that 30 percent of al crashesin the

United States involve driver distrac-

tion. Inattentive driving accounted
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The following material
is provided for informa-
tional purposes only.
Before taking any action
that could have legal or
other important conse-
guences, speak with a
qualified professional
who can provide guid-
ance that considers your
Own unique circum-
stances.

Developing a clear and comprehensive scope of services not only re-
duces your professional liability risks, it can increase your profitability.
By itemizing al of the many valuable services you provide to clients
you help ensure you get adequately paid for your significant contribu-
tions to a successful project.

Alternately, the absence of aclear and comprehensive scope of services
isamajor cause of disputes, claims and counter-claims between design
firms and their clients. Without a clear project scope -- negotiated and
agreed to by both parties -- client expectations are rarely met and de-
sign firms often find themselves facing demands for delivering far
more services than they thought they had contracted to perform.

(Continued on page 2)
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A vague or inadequate scope of services might sim-
ply be the result of aclient’s lack of knowledge of
the design and construction process. Because of this
lack of knowledge, a client-drafted contract may
contain general language such as “provide any and
all design services necessary for the completion of
the project.” In some cases, however, clients may
intentionally use language such as “any and all” so
that they can hold the design firm fully responsible
for project success.

Other clients might purposely specify a bare-bones
scope of services as a cost-cutting effort, limiting the
specified services in the agreement in an attempt to
limit fees. Then, once the project begins, the client
may attempt to squeeze every service imaginable out
of the design firm for the inadequate fee.

It is your responsibility to ensure that a clear and
comprehensive scope of design servicesis negoti-
ated prior to signing any client agreement. It isfar
too risky to take on an assignment in which the
scope of servicesis either unclear or inadequate and
therefore imprudent and unusual for your profession.
For example, by agreeing to perform design services
without providing construction-phase services you
are prevented from seeing firsthand whether or not
the integrity of your design is being maintained. It
also denies you the opportunity to clarify ambigui-
ties or correct misunderstandings that arise on the
jobsite. And if brought into a claim on such a pro-
ject, acourt or arbitrator may decide that you did not
act as areasonably prudent design professional, even
though you were not contracted to perform construc-
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tion observation as part of your scope of services.

As shown, aclear scope of services can:

1. Minimize misunderstandings between client and
design firm and thereby reduce the chances of claims
2. Maximize fees earned by itemizing all services
that the design firm will provided.

Negotiating Your Scope of Services

Negotiating a clear scope of servicesis one of the
best ways to make sure you are paid adequately for
your work and to optimize your chances of meeting
your client’s every expectation. The negotiating
process helps your client more clearly define needs
and expectations and gives you the opportunity to
explain how those expectations can best be met. It
will aso give your client a better understanding of
your rolein the design and construction process and
the full range of services you can provide.

Your goa isto develop afinal scope of services that
clearly setsforth:

Services that you will perform for the agreed-to
fee
Additional services you can perform for an addi-
tional fee
Services you will not perform per the client’s
refusal
Required services that will be performed by a
third party.

(Continued on page 3)
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The fourth item — required services performed by others—is often
overlooked but very important to spell out. As the prime consult-
ant on aproject, you can beliable for failing to ensure arequired
service was performed up to standard, even if you were not con-
tracted to provide that service directly. Thisistrue evenif the
third party performing the services entersinto a contract directly
with the client.

A useful tool to reach agreement
on a reasonable scope of services
isascope of services checklist.

Y ou can use the basic services
listed in the standard AlA or
EJCDC agreement as a starting
point and then customize it to fit
your own practice.

A sample scope of services
checklist, adapted from the
Coalition of American
Structural Engineers, is
shown at the end of this ar-
ticle, beginning on Page 4.

Incorporating the Scope Into Your Contract

The same checklist or aderivative thereof should become a part
of your proposal to your client aswell as apart of your contract
with the client. The easiest way to incorporate the scope into your
contract is to formalize the checklist as an addendum or exhibit
added to the contract with an appropriate reference within the
body of the contract.

It may also be beneficia to include alist of available additional
services as a separate appendix. Make it clear that these additional
services are not included as part of the basic scope of services and
will be paid for by the client in addition to payment for basic ser-
vices in accordance with your prevailing fee schedule.

(Continued on page 4)
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(Continued from page 1)

This Act not only created a volun-
tary prescription drug program for
Medicare beneficiaries, but also
provided for federal subsidiesto
employers that continue to provide
prescription drug benefits to Medi-
care-eligible retirees, established a
new type of tax-favored health
savings account (HSA), and made
changes to the existing Medicare
program.

Please feel freeto contact:
Debra Gervase

PCI A Executive VP Group Benefits
810.224.5278 or
dgervase@pciaonline.com
with any questions or for more infor-
mation on any of the key provisions
of the Act.

ILLINDIS | Visit our Website www.PClAonline.com |  Contact Us at 800,969 4041


mailto:dgervase@pciaonline.com

A Publication for Design Professionals

A RISK REVIEW

Scope of Services

(Continued from page 3)

A separate addendum should be prepared to itemize
services that you offered to perform but that will be
performed by others or will not be performed at all.
Note in your contract that you offered to perform
these services but that the client declined to utilize
your servicesin these areas. Try to include an in-
demnity clause that holds you harmless from any
damages, liabilities or costs arising out of or con-
nected to you not providing these services. If you are
unable to get the client to agree to aformal indem-
nity agreement, note in your contract that you as-
sume no responsibility to perform any services not
specifically listed in your scope of services.

Finally, if your client chooses to exclude a service
that you consider critical to the success of the project
or to public safety, you should call specia attention
to this. Write aletter reminding the client of the ne-
cessity of obtaining these services from other
sources and asking the client to provide you with the
names of the individuals or firms who will perform
these services.

Specifying a clear scope of services may help avert a
serious problem with your client. It may also help
you expand your scope of services on your next pro-
ject thereby increasing your fee while reducing li-
abilities.
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Sample Scope of Services

This sample scope of services checklist is adapted
from the Coalition of American Structural Engi-
neers.

Project Development Phase

Define scope of structural services

Assist in development of schedule

Assist in determining channels of communica-
tion

Assist in determining responsibility for dimen-
sions

Assist in determining drawing standards and
specifications format

Assist in determining number of meetings and
number of site visits

Negotiate fees and payment schedule

Execute contract

Schematic Design Plans

Attend meetings

Establish structural design criteria

Prepare studies of alternative structural sys-
tems

Assist in selection of structural system
Provide structural criteriafor geographical
consultant

Assist in determining need for specia studies
(Continued on page 5)
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(Continued from page 4)

Design Development Phase
- Attend meetings

Prepare preliminary foundation drawings

Prepare preliminary structural design calculations

Prepare preliminary framing layout drawings

Prepare typical detail sheets

Identify pre-engineered structural elements

Prepare or edit outline specifications for structural items
Assist preparing preliminary opinion of cost of construction
Review results of special studies

Coordinate structural design with special design criteria
Submit design development documentation for approval

Contract Document Phase

Prepare structural design of primary structural system
Designate elements to be designed by specialty engineers, and
specify structural criteriafor speciaty engineers’ design of
pre-engineered structural elements

Review effect of secondary or non-structural elements at-
tached to primary structural system

Attend meetings

Assist in coordination with building code officials

Complete structural calculations

Complete structural drawings

Prepare or edit specifications for the primary structural system
Assist in establishing testing and inspection requirements
Perform checking and coordination of the structural docu-
ments

(Continued on page 6)

Economic Outlook

(Continued from page 1)

economist from the State of Michigan.
He did an excellent job of documenting
the state’ s dismal economy and project-
ing a continuing downward trend
through (at least) 2009.

On another note...

Randle Pallack, FSMPS, Editor,
December 2007 SMPS Marketer
“Few of usworking today have ever
experienced such a sustained business
boom—domestically aswell asinterna-
tionally—like thisone. Everywhere |
go throughout the country, firmslarge
and small have never been busier or
boasted bigger or more diverse back-
logs. There seemstobenoendin
sight. Hope springs eternal..”

Some Michigan A/E firms with an out-
state revenue base are enjoying this
boom. Many of those without are
struggling with Michigan’s economy.

Thekey to surviving and thriving in
whatever economy existsislooking
ahead for opportunity.

Ledlie Kusek is president of LMK
Consulting, a firm providing strategic
mar keting expertise to professional ser-
vice companies. She can bereached at
Leslie@LMKconsulting.com.

MICHIGAN | ILLINDIS | Visit our Website www.PClAonline.com |  Contact Us at [.800.963.4041


mailto:Leslie@LMKconsulting.com

A Publication for Design Professionals

A RISK REVIEW

Scope of Services

(Continued from page 5)

Construction Administration Phase

Bidding and award
Assist in evaluating bidder’ s qualifications
Provide structural addenda and clarifications
Assist in bid evaluation

Pre-construction services
- Attend meetings
Assist in establishing communications proce-
dures
Assist in establishing testing and inspection
procedures
Assist in confirming submittal agency
Assist in selection of testing procedures
Advise client and contractor regarding which
structural elements require construction ob-
servation by SER
Respond to building department and peer
review comments

Submittal review

Review special submittals for items designed
by SER

Can We Be of Assistance?

Review submittals for pre-engineered struc-
tural elements

Site visits

Make site visits at intervals appropriate to the
stage of construction

Prepare site visit reports

Materials testing and inspections
Review testing and inspection reports
Initiate appropriate action to those reports, if
required

Y our checklist should be specific to all of the ser-
vices that are normal and customary in your disci-
pline and for the type of project being constructed.
The checklist should indicate which items you are
to perform as contracted services, which services
are to be performed by other parties, and which
non-basic services are available for an additional
fee. Reviewing such a checklist with the client isa
good planning exercise to ensure that al possible
services are considered, and makes a useful guide
in estimating or pricing your proposed services.

We may be able to help you by providing referrals to consultants, and by providing guid-
ance relative to insurance issues, and even to certain preventives, from construction obser-

vation through the development and application of sound human resources management
policies and procedures. Please call on us for assistance. 1.800.969.4041.
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for 6.4 percent of crash fatalitiesin 2003—the |atest data
available—according to the U.S. Department of Transporta- | \
tion. While cell phones and text messaging top the list, dis- EA
tractions also include radios, palm pilots, lap tops, naviga-

tional aides, eating, drinking, grooming, reading, writing,
television watching and attending to children.

“A car isnot your living room, office or kitchen. Itisa
means of getting from one point to another and must be
used judiciously,” said Loretta Worters, vice president with
the Insurance Information Institute (1.1.1.). “People can be-
come so absorbed in their conversations or activities that
their ability to concentrate on the crucia act of driving is
severely impaired, jeopardizing the safety of vehicle occu-
pants and pedestrians.” Safety tips to avoid accidents
caused by distractions:

Employers are now concerned that they may be held liable for

accidents caused by their employees while driving and con- Pull Off the Road
ducting work-related conversations on cell phones, according o
to the I.1.1. Under the doctrine of vicarious responsibility, em- Use Speed Dialing

ployers may be held legally accountable for the negligent acts
of employees committed in the course of employment. Em-
ployers may also be found negligent if they fail to put in place
apolicy for the safe use of cell phones.

Never Dial While Driving
Take a Message

Know When to Stop Talking
“In response, many companies have established cell phone us-
age policies,” said Ms. Worters. “Some allow employees to Don't Take Notes While Driving
conduct business over the phone as long as they pull over to
the side of the road or into a parking lot. Others have com-
pletely banned the use of al wireless devicesin the car.”

Don't Eat or Drink while Driving

Groom Yourself at Home
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