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Sustained Success 
Demands Creativity 
By Leslie Kusek, Marketing Consultant 
 
Fast Company featured the world’s 50 
most innovative companies in their 
March 2008 issue (read about them at 
www.fastcompany.com).  Among 
them were icons like GE and Disney, 

(Continued on page 5) 

The following material 
is provided for infor-
mational purposes 
only. Before taking 
any action that could 
have legal or other 
important conse-
quences, speak with a 
qualified professional 
who can provide guid-
ance that considers 
your own unique cir-
cumstances. 
 
 
As covered in Part I of this two-part report, virtually every design firm 
uses computer-aided drafting and design (CADD) on its projects. Yet 
despite its advantages, the growth of CADD has been a mixed blessing 
for design firms. While CADD increases productivity and enables firms 
to provide a wider range of services, it also poses new challenges – and 
liabilities.  
 
Part I addressed the major areas of liabilities associated with CADD 
and provided procedural remedies for minimizing the risks (see check-
list on page 3). In this issue, we will cover protections you can build 
into your contracts that further limit liabilities and protect your rights of 
ownership of your designs.  
 

(Continued on page 2) 

Improve the Health of 
Your Employees 
By Debra Gervase, PCIA Executive VP 
Group Benefits 810.224.5278 or  
dgervase@pciaonline.com. 
 
Studies show that a 30 minute brisk 
walk can decrease your risk of heart 
attack, stroke, breast cancer and type 
2 diabetes.  It can also improve the 
overall health of muscles, bones and 

(Continued on page 3) 

PCIA “Gets Personal” 
By Tony Preston, PCIA VP Personal Lines 
810.224.5267 or tpreston@pciaonline.com 
 
Did you know that PCIA provides 
auto and home coverage for your em-
ployees?  See page 7 for a home-
owner’s tip on flood insurance… 
 

(Continued on page 7) 

http://www.fastcompany.com
mailto:dgervase@pciaonline.com
mailto:tpreston@pciaonline.com


Contractual and Ownership Protection 

AE RISK REVIEW 
A Publication for Design Professionals 

Contractual Protection 

There are several places in your standard service 
contracts where you can address CADD related is-
sues. For example, you can address CADD in the 
“Scope of Services” or “Ownership of Instruments 
or Services” provisions. Better yet, you can add a 
specific CADD clause to your client contracts.  
 
Following are a list of recommendations for inclu-
sion in a CADD clause in your client contract. As 
always, work with your attorney when drafting the 
specific language needed to fit your unique circum-
stances:  
  
• Have the client agree that any CADD file you 
deliver is an “instrument of service,” and that you 
remain the author and retain all legal rights, includ-
ing copyrights, to the work. 
 
• Have the client agree that the delivery of the 
CADD file does not constitute a sale of the file as a 
product. This helps limit your product liability expo-
sure, which is not covered by your professional li-
ability policy. State that you are making no warran-
ties of merchantability or fitness for any particular 
purpose. 

(Continued from page 1) 

 
• Require that the client agree not to reuse your 
electronic files, in whole or in part, for any purpose 
not related to this specific project. 
 
• Prohibit the client from transferring the file to 
any other party without your written consent. 
 
• Require that the client waive all claims against 
you for any unauthorized changes to or use of your 
CADD files. Also have the client indemnify you 
against all damages and costs, including indirect or 
consequential damages, arising from any unauthor-
ized changes made to the CADD document. 
 
• Have the client commit to conforming to any 
software and hardware specifications that you have 
mutually agreed to. These specifications should be 
listed as an addendum to the contract. 
 
• Have the client agree to an “acceptance pe-
riod” (e.g., up to 30 days after delivery of the CADD 
file) during which the CADD file can be reviewed 
and tested for performance. You should agree to cor-
rect any errors or omissions within the acceptance 
period without charge. The client should agree to 
compensate you for any additional work required to 
make changes to the CADD file after the acceptance 
period has expired. 
 
Have the client acknowledge that if there are any 
discrepancies between the CADD files and the final 
printed construction documents, the construction 
documents prevail and govern. 
 

(Continued on page 3) 
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Contractual and Ownership Protection 
 

 
Transferring Ownership 
 
Some clients may demand that they receive ownership of the 
electronic CADD files. In such cases, discover why the client 
wants ownership of the design documents. If the client is con-
cerned about proprietary issues, perhaps a confidentiality agree-
ment would suffice instead. If the client wants ownership of the 
file for maintenance purposes, suggest that an as-built document 
would be a better option. Or you could grant them a license to use 
your copyrighted design for a specific purpose. 
 
When all else fails, you can agree to this ownership transfer as 
long as you put extra protections in place within your contract. 
For example: 
 
• Require that the files be transferred only upon full and final 
payment of your fees. 
 
• Prohibit the client from reusing or making any modifications 
to the drawings and specifications without your written authoriza-
tion. 
 
• Again, refer to the files as “instruments of service.” This will 
help protect against potential product defect claims. 
Remove all of your electronic seals, signatures, logos, or other 
identifying marks from the files. 
 
Providing Files to Contractors 
 
If you should be required to provide your electronic files di-
rectly to contractors for their use in preparing shop drawings, 
protect yourself with a letter of agreement. In light of the 
added risk, you should also demand an appropriate fee for 
providing this service.  
 
When working with your attorney to draft a letter of agreement 
for the contractor, consider these terms and conditions: 

(Continued from page 2) 

(Continued on page 4) 

Improving Employee  
Health 

joints.  What other benefits come 
from a daily walk? 
 
For the employer… 
 
• Enhances employee productivity 
• Decreases rate of illness/injuries 
• Reduces employee absenteeism 

 
For the employee… 
 
• Lowers stress levels 
• Improves fitness 
• Improves muscle tone 
• Helps control weight 
• Improves stamina 
• Decreases risk of heart attack 
• Promotes overall sense of well-

ness 
 
To learn more about employee health 
and benefits programs, contact Debra 
Gervase, PCIA Executive VP Group 
Benefits 810.224.5278 or  
dgervase@pciaonline.com. 
 
 
 

(Continued from page 1) 
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Contractual and Ownership Protection 

 
• State that the files are instruments of service and 
cannot be used for any purpose other than when pre-
paring shop drawings for the referenced project. 
 
• Note that you make no representation as to the 
compatibility of the CADD files with the contrac-
tor’s software and hardware beyond any compatibil-
ity requirements specified in your agreement with 
your client. 
 
• Require that the contractor hold you harmless 
and make no claims against you from any damages 
that are the result of any unauthorized use or re-use 
of the CADD files. 
 
• Note to the contractor that the CADD files are 
not construction documents and that you make no 
representation as to their accuracy or completeness. 
State that if there are any discrepancies between the 
CADD files and the signed or sealed construction 
documents, the construction documents shall govern. 
 
• Note that providing the CADD files does not re-
lieve the contractor from its duty to fully comply 
with the contract documents and carry out all neces-
sary checks and measures required to meet full com-
pliance. 
 
• Reserve your right to remove all indicia of own-
ership and/or involvement from each electronic dis-
play. 
 
• Note that delivery of the CADD files shall not be 
deemed a sale and that you make no warranties of 
merchantability or fitness for any particular purpose. 
 
Note that you shall not be liable for any loss of profit 

(Continued from page 3) 

(Continued on page 5) 

 
CADD Liability Checklist 

 
Electronic Risks 

Software Defects 
Incompatible Hardware/Software 
Transmission Errors 
Viruses 
Limited Life of Software 

Human Risks 
Programming/Inputting Errors 
Unauthorized Changes 
Unauthorized Reuse 
Misuse of Files 

 
CADD Policy Checklist 

Set Specifications 
Identify Deliverables 
Determine Uses 
Limit Distribution 
Establish Transmission Policy 
Train Staff 
Verify Accuracy 
Make Corrections 
Refuse Seals/Signatures 
Document Delivery 

 
 
(See Part I of this report for details at 
www.PCIAonline.com )  

http://www.PCIAonline.com


Sustaining Success 

and “newcomers” like Facebook and 
Amazon.  What struck me was that 
leaders in these firms bled a commit-
ment to creativity and innovation.  And 
some of their stories included what 
happens when this commitment 
wanes—Proctor & Gamble’s stock 
tanked by more than half in 2000, 
when they couldn’t create new prod-
ucts fast enough to keep growing. 
 
As the fear of nationwide recession 
increases, and Michigan’s economic 
struggles continue, pressure to cut 
costs will continue, and our firms will 
be tempted to minimize or stifle the 
role of creativity and innovation,  per-
haps as a logical step of eliminating 
additional expenditures in a time of 
corporate belt-tightening. 
 
In reality, embracing creativity and 
innovation in our firms is not only 
healthy and energizing at a time like 
this, but a key to long term survival.  
“The only way to predict the future is 
to create it.” (Peter Drucker).  Now is 
the time to create your future! 
 
 Leslie Kusek is president of  LMK  
Consulting, a firm providing strategic 
marketing expertise to professional ser-
vice companies.  She can be reached at  
Leslie@LMKconsulting.com.  

(Continued from page 1) 
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Contractual and Ownership Protection 

or any consequential damages as the result of the contractor’s use 
or reuse of the files. 
 
Copyright Basics  
Prior to 1990, design professionals had only limited protection un-
der copyright laws. Basic copyright law defines "architectural 
work" as the design of a building as expressed in plans or drawings. 
The owner of a copyright to an architectural work has the exclusive 
right to reproduce the plans and drawings, to make derivative works 
from them, to grant licenses to others to use the work or to sell the 
work outright. In general these rights last 50 years beyond the life 
of the owner.  
 
The 1990 Architectural Works 
Copyright Protection Act ex-
tended ownership rights for de-
sign professionals. The Act spe-
cifically prohibits unauthorized 
construction of buildings depicted 
in copyrighted drawings created 
on or after December 1, 1990. 
However, it only applies to archi-
tectural works intended for hu-
man use or occupancy. Thus, while residential or commercial build-
ings are covered, structures such as roads, bridges and dams are not.  
 
These copyrights come into effect as soon as your plans and draw-
ings are created. However, it is advisable to state your intentions of 
retaining ownership of these rights in your contracts.  
 
Closing Out Liabilities 
 
Once a project is closed out, take the necessary steps to remove un-
necessary CADD files from your computer system. This can go a 
long way to limiting liabilities. It’s also a good idea to clean up un-
necessary emails containing outdated versions of the designs. 

(Continued from page 4) 
 

(Continued on page 6) 

The 1990 Architectural 
Works Copyright Pro-
tection Act extended 
ownership rights for 
design professionals. 
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Contractual and Ownership Protection 

 
Can We Be of  Assistance? 
We may be able to help you by providing 
referrals to consultants, and by providing 
guidance relative to insurance issues, and 
even to certain preventives, from construc-
tion observation through the development 
and application of sound human resources 
management policies and procedures. 
Please call on us for assistance.  
1.800.969.4041. 

 
Maintain at least two copies of the final CADD 
files. Keep one at the office and one offsite in a 
secure location. If you must provide a copy for 
your client or the contractor, be sure to spell out 
the rights of all parties. Specify who owns the files 
and who has the right to use, reuse or modify the 
files. Finally, identify any signed and sealed con-
struction documents that may supersede the 
CADD files. 
 
 
 
 

(Continued from page 5) 

 
 
Part 1:  
Dealing with Today’s Liabilities 
 
 
Did you miss Part 1?   
 
Go to www.PCIAonline.com and 
click on Resources then Newsletters 
then AE Risk Review and scroll to 
CADD Part I to learn more about 
procedures that you can implement 
to control CADD-related liabilities. 
 
 

http://www.PCIAonline.com
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Risk Management Techniques for  
Environmental Professionals 
 
June 18, 8am—Noon 
PCIA Conference Center 
 
Join PCIA, Marcy Zeichner and Maria Meldrum 
as they share risk management techniques—how 
to spot potential trouble, how to address  
potential trouble, and how to mitigate your  
environmental project risk.  RSVP by contacting 
Melva Warnock at 800.969.4041 or  
mwarnock@pciaonline.com. 

 
 
 
The Merger of BIM and Project  
Management:  To Be or Not To Be? 
 
June 25, 2—6pm 
Kellogg Center, Michigan State Uni-
versity 
 
Join PCIA and Jeffrey Applebaum, Esq. as we 
explore the advantages and challenges of  
implementing BIM.  RSVP by contacting Melva 
Warnock at 800.969.4041 or  
mwarnock@pciaonline.com. 

 
Upcoming Events of Interest 

According to FEMA, flooding causes billions of dollars 
of property damage each year, and 33 percent of all 
flood claims occur in communities in which flooding is 
deemed to be a low to moderate risk. Do you need a 
separate flood policy? The following tips and ideas 
may help answer this question. 
 
• Contact us to see if you live in a community that 

participates in the National Flood Insurance Pro-
gram (NFIP), a prerequisite to qualify for flood in-
surance.  
 

• Ask us to see if you are in a floodplain. Or, if you 
prefer, go to www.floodsmart.gov and select 
"What's Your Flood Risk?"  
 

• Consider purchasing flood insurance even if you 
are in a low-to moderate-risk community. In these 
areas, you may be eligible for the Preferred Risk 
Policy, with premiums as low as $112 per year 
including coverage for your personal property. 
 

• Note that a flood policy does not take effect until 
30 days after you purchase the coverage. Thus, 
trying to purchase coverage after the local meteor-
ologist announces a flood alert for your community 
won't work. 
 

• Don't assume that the government will bail you out 
if you suffer a flood loss and don't have a flood 
insurance policy.  

 
For more information, or to schedule an appoint-
ment to discuss this program further, contact: 
Tony Preston, PCIA VP Personal Lines 
810.224.5267 or tpreston@pciaonline.com 

Tips you can use: 
evaluate your need for flood 
insurance 

mailto:mwarnock@pciaonline.com
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