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The Value of

Business Planning
By Ledlie Kusek, Marketing Consultant

It'sthat time of year. Many of us are
looking at what we've donein ‘08 and
figuring out what we want to accom-
plishin‘09. For many of us, thisin-
volves market research to identify
(Continued on page 5)
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Jobsite Safety Part 2:
Steps for Reducing Liabilities

AIA Michigan Kicking
Off New Benefit

By Debra Gervase, PCIA Executive VP
Group Benefits 810.224.5278 or
dgervase@pciaonline.com

Effective December 1, 2008, AIA
Michigan members will have accessto
an exclusive health insurance program
with medical, prescription drug cover-
age, dental and life insurance in one
(Continued on page 3)

PCIA “Gets Personal”

By Tony Preston, PCIA VP Personal Lines
810.224.5267 or tpreston@pciaonline.com

Did you know that PCIA is aspecial-
ist in auto and home coverage for
your principals and employees? We
also strive to keep you informed
about risk exposures you may not be
aware of. (See Page 6)
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In the traditional de-
sign-bid-build method
of project delivery, the
general contractor has
been held primarily
responsible for jobsite
safety. Still, construc- |
tion workers, their es-
tates and their attor-
neys haverepeatedly £
sought to impose sub- 3
stantial (and often un-
insurable) liabilities on
architects and engineers for jobsite injuries or deaths. One major reason
for thisisthat if aconstruction worker isinjured on the job, he or she
generally cannot sue his or her employer — the contractor. As an em-
ployee, he or she must accept as sole remedy state-mandated workers
compensation benefits.

Now, with the growth of collaborative project delivery methods such as
design-build, building information modeling (BIM) and integrated pro-
ject delivery (IPD), the contractor’s primary role for jobsite safety is be-
ing blurred. The design firm’srisks, rights and responsibilities become
muddied. Therefore, if adesign firm is brought into a claim for aworkers
injury or death, it may no longer be possible to point to the contract
document to establish the contractor’ s sole or primary responsibility for
jobsite safety.

(Continued on page 2)
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(Continued from page 1)

Part 1 of this
two-part report,
examined some
of the more nota-

Because jobsite safety
Is such a serious

liability concern, every
architect and engineer

ble court deci-
sonsregarding ~ Should become knowl-
jobsite safety. edgeable of the risks

Now, in Part 2, and remedies.

we will recom-
mend steps design firms can take to avoid finding
themselves liable for jobsite safety.

The Designer-Client Contract

Consult with your attorney for help in developing
jobsite safety language in your client agreement. Un-
der no circumstances should you accept a contract
clause that makes you responsible for any losses or
injuries that occur at the jobsite. Also, avoid any lan-
guage in aclient agreement that calls for your
"supervision" on ajobsite, aswell as any language
that calls for you to "assure strict compliance" with
plans, specifications or any health or safety plans or
programs. Y our responsibilities for construction ob-
servation at the jobsite should be limited specifically
to determining general conformance with your de-
sign.

Work with your attorney to adopt the following

p0| nts in your client contract language:
State that neither your professional activities nor
your presence on the jobsite relieves the con-
tractor of full responsibility for construction
means, methods, sequence and techniques.

Note that you have no authority to exercise any
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control over any construction contractor or its
employees in connection with their work or any
health or safety programs or procedures.

Have your client agree that the contractor is
solely responsible for jobsite safety.

Also pay attention to the following in your client
contracts:

Scope of services. When developing your scope of
servicesin your contract, carefully define your con-
struction-phase services to avoid assuming responsi-
bility for jobsite safety. Thisis especially important
if you are offering full-time, resident or expanded
field services or if you are entering into an Inte-
grated Project Delivery (1IPD) master contract.

In your scope, make it clear that you are not respon-
siblein any way for the means, methods, sequence,
procedures, techniques or scheduling of construction
activities— or for jobsite safety. Also avoid words
such as “inspect,” “guarantee’ or “warrant” when it
comes to describing your field services.

Stop-work authority. Make certain that your agree-
ment with the client does not give you the authority
to stop work. Having that authority can be construed
as having the duty to stop work if you see a safety
problem. This could be a significant factor for the
courts when determining whether you might be sub-
ject to civil, criminal or OSHA pendltiesif asite
worker isinjured.

(Continued on page 3)
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It isthe client — and only the client — who should make the deci-
sion to stop work. Y ou can, however, with proper contractual pro-
tection, reject or recommend rejection of portions of the work
that, based on your observations and judgment, do not conform to
your design documents or work plans. If you have such rejection-
of-work authority in your client contract, ensure that you include
aprovision stating that this authority shall not subject you to
claimsfor any liability or cause of action to anyone performing
work on the jobsite.

Shop drawing reviews. Establish and follow appropriate proce-
dures with respect to shop drawing review. Y our principa con-
cernisto avoid reviewing and commenting on any aspect of shop
drawings that relates to jobsite safety. To handle shop drawing
reviews effectively:

Clearly describeinyour
client contract your du- .
tiesin reviewing sub-
mittals. State that you
will not review shop
drawings for anything
related to the means,
methods, techniques,
sequences and procedures of construction, or to safety proce-
dures and programs. Spell out, too, the individual items that
are the contractor's duty, such as dimensions, gauges, quanti-
ties and weights.

Define exactly what types of shop drawings you will review
and inform the contractor of your decision via contract docu-
ments. Also, advise contractors that you will not review shop
drawings not specifically requested or approved.

f—-

(Continued on page 4)

[LLINDIS | INDIANA | MICHIGAN | Visit our Website www.PClAonline.com |  Contact Us at .800.963.404]

New AIA MI Benefit

(Continued from page 1)
convenient plan that fits varying budgets.
This program offers several benefits:

Flexible plan choices, including tra-
ditional PPO and consumer-directed
plans.

Cost-saving, consumer-directed op-
tions, such as health savings accounts
(HSAS) help achieve lower premiums
and empower employee choice.
Pharmacy benefits through Wellpoint
include over 61,000 network pharma-
cies nationwide, copay options, mail
order and specialty drug services.
The buying power of alarger group
with other AIAMI member employ-
ers statewide, which may help lower
overall costs.

The AIAMI Health Plan is underwritten
by Trustmark Life Insurance Company.
Trustmark has nearly 100 years of ex-
perience in the insurance industry, and
more than 50 years as a leader serving
associations. For moreinfo, goto
www.trustmarkaffinitymarkets.com.

PCIA isready to assist you with evaluat-
ing your options and taking advantage of
this exclusive plan. Please contact
Debra Gervase, at 810.224.5278 or
dgervase@pciaonline.com.
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(Continued from page 3)
Require that the contractor provide and adhere to
aschedule of submittals. Allow adequate time
for thorough shop drawing review and obtain an
appropriate fee.

Be careful how you indicate shop drawing
"approval." Use a shop drawing stamp to indi-
cate you have reviewed submittals for "generd
conformance with the design concept,” or similar
language.

Do not allow contractors to use a shop drawing
to obtain approval for avariation. Require con-
tractors to review and approve in writing al shop
drawings before submitting them to you.

The Client-Contractor Agreement

In addition to carefully drafting your agreement with
your client, work with your client to ensure that the
client-contractor agreement also provides you both
with protection against liabilities for jobsite safety.

For instance:

- Ensurethereisaprovision in the general condi-
tions to the construction contract requiring the
contractor to indemnify your client, you and
your subconsultants for all claims arising from
the performance of the contractor and his or her
subcontractors.

Have the contractor provide evidence of satisfac-
tory general liability insurance.

Have the contractor name the client, your design
firm and your subconsultants as additional insur-
eds under its general liability insurance policy.
This allows you to tender back to the contractor
any claim from an injured worker in the event
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you are named in ajobsite injury suit.
Have the contractor require all subcontractors
to conform to these provisions.

A Project Representatives Manual

Contractual protection isagreat first step for pre-
venting jobsite safety claims. However, equaly
important to what you say your responsibilities are
in your contract are your actions on the jobsite. If a
member of ' -
your firm \ i
visits the
jobsite and
takes inap-
propriate
actions,
your con-
tractua pro-
tection dis-

appears.

With the assistance of legal counsel, develop a
field manual that establishes standard procedures
to be followed by your project representatives. The
Professional Liability Agents Network (PLAN), of
which we are a member, has published the Project
Representative’ s Manual: A Guideto Preparing a
Construction Administration Manual for Design
Professionals. This detailed manual provides rec-
ommendations on how your project representatives

should conduct themselves on the jobsite in order
(Continued on page 5)
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to avoid liabilities. Included are instructions on what to do if an un-

safe condition is observed on a project site. Here are some general

guidelines to consider:

- Fed representatives should assume the role of observer, not di-
rector, of jobsite conditions. They should not inspect for hazard-
ous conditions of any kind, nor review the contractor’ s safety
program or attend the contractor’ s safety meetings.

If aworkplace condition poses a potential safety risk but no im-
mediate hazard or danger, then your field rep should report the
risk to the contractor or the contractor's site superintendent as
soon as possible.

Y our project representative should make arecord of the notifica-
tioninajournal or daily field report. He or she should also aert
the lead designer on the project and, together, they should make
a determination of whether written notice of the observation
should be provided to the contractor.

If the reported situation is not remedied or becomes more seri-
ous, you should notify your client (and perhaps even appropriate
public officials). It is advisable to record the observation and no-
tification of appropriate parties in writing.

If danger to seriousinjury or human life isimminent, your profes-
sional duty of care to protect the health and safety of the public re-
quires that your field representative take immediate action. Thisisa
critical judgment call. Your firm should develop general guidelines
on how to handle such situations before an imminent jobsite danger
occurs. As aways, consult your attorney.

Reinforce these procedures by requiring that your field personnel
receive periodic training. Insist on adequate documentation of your
project representative's visits to the construction site. Likewise, de-
velop procedures and train your firm's employees to safeguard their
own safety and health, wherever they perform their services. You
have an inescapabl e duty to protect your employees, both in your
office and on the project site.

The above material is provided for informational purposes only. Before taking any
action that could have legal or other important consequences, speak with a quali-
fied professional who can provide guidance that considers your own unique cir-
cumstances.
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Business Planning...

(Continued from page 1)

where we can reasonably expect pro-
jects to occur—Where will they be?
What markets? What clients? For oth-
ers, it involves conversations with ex-
isting clients and key prospects to de-
termine what business they are expect-
ing in the coming year.

In general, business planning involves
the following steps:

1. Revisgiting history: where have
revenues and profits come from
over thelast 2 or 3 years?

2. What can you reasonable expect
from these sources in the next
year?

3. Where do you want to grow? What
new clients do you want to add in
the next year or two?

4. What actions (and investments) do
you need to make your plans hap-
pen? These should be scheduled
and budgeted, with an assigned
champion.

Relying on “seat of the pants best
guesses’, however, is not a strategy
that isworking in today’ s tight mar-
kets. Asarchitects and engineers, run
your business with the same due dili-
gence that you use on your projects.

Leslie Kusek can be reached at
Leslie@LMKconsulting.com
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Tips you can use: Defuse those electrical fires

Defective electrical wiring systems cause approxi-
mately 40,000 residential fires annually, according
to a United States Consumer Product Safety Com-
mission (CPSC) study. In addition, electric cords
and plugs are involved in about 7,000 fires annu-
ally. The National Electrical Safety Foundation
offers numerous tips to safeguard the home against
electrical fire and related losses, including the fol-
lowing:

Verify that outlets and extension cords are not
overloaded.

Examine electrical cordsto ensure they are not
frayed, damaged, or placed under rugs or car-
pets.

Verify that the proper wattage bulbs are being
used in light fixtures and lamps.
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Consider installing ground fault circuit inter-
rupters (GFCI) in bathrooms, utility rooms,
and kitchens. This device protects people
against el ectrocution by shutting down the
electrical system if it detects any imbalancein
the electricity.

Take steps to safeguard electrical appliances
from power surges. A power surge is a sudden
rise of current that can ruin electrical appli-
ances and equipment, such as computers. Y ou
can purchase surge protection devicesto safe-
guard against the problem.

Consider updating the entire electrical system
if the home is over 40 years old. Older homes
are more susceptible to electrical fire.

Install child tamper-resistant electrical outlets
to prevent a child from inserting something
into the outlet holes.

Install arc fault circuit interrupters (AFCI) to
avoid fires caused by arc faults. An arc fault is
adischarge of electric current across a gap.
This can be caused by improper electrical con-
nections, pinched wire insulation, and over-
heated wires.

Note that many insurersoffer discountsfor

some of these electrical safety improvements.

Please call for details.

Tony Preston, PCIA VP Personal Lines
810.224.5267 or tpreston@pciaonline.com
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