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Jobsite Safety Part 1:   
Liabilities Get Muddy 

brought to you by: 

What are your key 
messages? 
By Leslie Kusek, Marketing Consultant 
 
When we think of branding, we usu-
ally think of our “look.”  We have also 
discussed in past newsletters that our 
clients’ experience of doing business 
with us is a piece of branding. 

(Continued on page 5) 

In the traditional design-bid-
build method of project delivery, 
the general contractor has been 
held primarily responsible for 
jobsite safety. And rightly so, 
since contractors have direct 
control over the site and the con-
struction process, and have the 
specific training and experience 
needed to implement effective 
jobsite safety programs. 
 
Yet even with traditional design-
bid-build projects, construction 
workers, their estates and their 
attorneys have repeatedly sought 
to impose substantial (and often 
uninsurable) liabilities on archi-
tects and engineers for jobsite 
injuries or deaths. One major 
reason for this is that if a con-
struction worker is injured on the job, he or she generally cannot sue his 
or her employer – the contractor. As an employee, he or she must accept 
as sole remedy state-mandated workers compensation benefits. These 
benefits rarely cover all medical costs and lost wages and are certainly 
lower than awards a worker might win through successful litigation 
against a third party. This scenario can set into motion a search for "deep 

(Continued on page 2) 

Improving Employee 
Recruiting/Retention 
By Debra Gervase, PCIA Executive VP 
Group Benefits 810.224.5278 or  
dgervase@pciaonline.com 
 
In today's labor market, employee 
benefits are an important part of every 
company's overall compensation plan. 
Employees accept jobs from compa-
nies offering benefits that fulfill their 

(Continued on page 3) 

PCIA “Gets Personal” 
By Tony Preston, PCIA VP Personal Lines 
810.224.5267 or tpreston@pciaonline.com 
 
Did you know that PCIA is a special-
ist in auto and home coverage for 
your principals and employees?  We 
also strive to keep you informed 
about risk exposures you may not be 
aware of.                      (See Page 6) 
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pockets" and an attempt to impose responsibility for 
a death or injury on a source other than the contrac-

tor – namely, the 
architect or engi-
neer. 
 
Now, with the 
advent and 
growth of col-
laborative project 
delivery methods 

such as design-build, building information modeling 
(BIM) and integrated project delivery (IPD), the 
contractor’s primary role for jobsite safety is being 
blurred. The design firm’s risks, rights and responsi-
bilities become muddied. Often, master contracts on 
IPD projects attempt to have all parties share in risks 
and rewards. Therefore, if a design firm is brought 
into a claim for a worker’s injury or death, it may no 
longer be possible to point to the contract document 
to establish the contractor’s sole or primary respon-
sibility for jobsite safety. 
 
Here in Part 1 of this two-part report, we’ll review 
some of the more notable court decisions that pro-
vide valuable lessons for design firms. 
 
Structural Engineer Avoids Liability 
In Secretary of Labor v. Simpson, Gumpertz & 
Heger, Inc., a structural engineer was telephoned by 
the contractor for an opinion about removing tempo-
rary shoring from beneath a recently poured concrete 
deck. The engineer did not object to removing the 
shoring. A later collapse of the deck resulted in a 
worker fatality. A subsequent lawsuit was filed 

(Continued from page 1) 

against the engineer claiming he was responsible for 
"means and methods" on the construction of the 
deck. 
 
Fortunately, the engineer's contract disclaimed re-
sponsibility for jobsite safety or supervision and the 
court ruled that the structural engineer was not li-
able. The court held that there was no contractual 
liability for jobsite safety and the engineer had not 
exercised the necessary control at the jobsite to make 
him responsible for means, methods or safety. The 
liability, the court said, belonged with the contractor. 
 
Civil Engineer Liable for Trench Collapse 
In Carvalho v. Toll Brothers Construction, a New 
Jersey court held that a civil engineering firm was 
responsible when a contractor's employee died in the 
collapse of an unshored trench. The court made this 
ruling even though the engineer's contract specifi-
cally disclaimed responsibility for means, methods 
and safety and stated that the contractor alone was 
responsible for safety and adequacy of equipment 
and methods. 
 
How did the court arrive at its decision? Consider 
these facts: 

• The engineer's representative was on the site 
daily and was contractually granted stop-
work authority. 

• Trench boxes were used each of the three 
days before the collapse, but they were not 

(Continued on page 3) 

To date, court rulings 
have been all over the 
board in regard to a 
design firm’s respon-
sibility for jobsite 
safety. 
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used on the day of the collapse because they interfered 
with two utility pipes. 

• The engineer's representative was assigned to observe pro-
gress of the work daily and to approve the contractor's 
construction schedule. He also approved the contractor's 
methods for supporting and protecting all utilities that 
crossed the trench. 

 
The engineer's site representative knew the trench was unstable. 
The court found that the engineer's representative was present and 
observed the collapse. More important, he had observed a similar 
collapse a week before and took no action to protect workers in 
imminent danger. Although the engineer insisted it was not his 
responsibility to ensure jobsite safety, the court found otherwise, 
noting that the engineer had the opportunity and capacity to alle-
viate the risk of harm and failed to properly exercise his duty. 
 
This Time the Engineer Wins 
Herczeg v. Hampton 
Township Municipal Au-
thority and Bankson En-
gineers, Inc. (2001) pre-
sented a case very simi-
lar to the Carvalho case. 
But this time, the Supe-
rior Court of Pennsyl-
vania reached a very dif-
ferent conclusion. 
 
In Herczeg, as in Carvalho, a worker was killed on the construc-
tion site due to the collapse of an unshored trench. And, like in 
Carvalho, the engineer’s contract specifically stated it was not 
responsible for construction means and methods, or for jobsite 

(Continued from page 2) 
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Improving Employee  
Recruiting/Retention 

needs. Good benefits programs foster: 
• Employee loyalty 
• Reduced turnover 
• Lower recruiting, training and re-

training costs 
• Increased productivity 
 
PCIA designs, implements and manages 
effective employee benefit programs to 
meet the needs of employees at the low-
est possible cost to the employers and 
their employees.  Our benefits depart-
ment specializes in providing our clients 
with a full range of Employee Benefits: 
 
• Group Health 
• Group Dental 
• Group Vision 
• Group Short Term Disability (STD) 
• Group Long Term Disability (LTD) 
• Section 125 Cafeteria Plans 
• Voluntary Life, STD/LTD Products 
• Medicare Supplement Plans 
• Cobra Administration  
• Third Party  

Administration (TPA) 
 

PCIA is ready to assist you with evaluat-
ing your options.  Please forward your 
employee census to our attention at bene-
fits@pciaonline.com or contact  Debra 
Gervase, at 810.224.5278 or  
dgervase@pciaonline.com. 
 
 
 

(Continued from page 1) 

mailto:fits@pciaonline.com
mailto:dgervase@pciaonline.com


AE RISK REVIEW 
A Publication for Design Professionals 

Liabilities Get Muddy 

safety. Again, as in Carvalho, the engineer had a 
representative on site during the accident, and it was 
alleged that this person had knowledge of the un-
shored and unsafe trench and failed to take action. 
 
The Superior Court of Pennsylvania ruled that the 
engineer was not liable. The court identified differ-
ing circumstances from the Carvalho case that led to 
its decision: 

• Unlike Carvalho, Bankson Engineers did not 
agree to provide daily observation of the job-
site. 

• Unlike Carvalho, Bankson Engineers did not 
have stop-work authority. 

• And, unlike Carvalho, Bankson Engineers 
did not have knowledge of a previous trench 
collapse. 

 
CH2M Hill Wins Reversal 
A federal appeals court decision struck down an 
OSHA penalty imposed on engineering firm CH2M 
Hill, ending a decade-long legal battle. In 1987, dur-
ing a construction project on the Milwaukee sewer 
system, methane gas was discovered. The sewer dis-
trict directed the lead engineering firm, CH2M Hill, 
to investigate. CH2M Hill indeed found methane 
and drafted a contract modification that addressed, 
among other things, the kinds of electrical equip-
ment that could be used in the tunnel. The district 
reviewed and approved the modification. 
 
In late 1988, methane was again detected in a tunnel 
and the contractor evacuated its employees, but did 
not turn off the electrical power. Contrary to its 
evacuation plan, three contractor supervisors re-

(Continued from page 3) 

entered the tunnel after only 17 minutes. An explo-
sion, presumably caused when one of them at-
tempted to operate an electric pump, killed them. 
OSHA issued citations to the contractor and 
CH2M Hill for willful violation of its construction 
standards. Thus, the case turned on the legal ques-
tion of whether OSHA's construction standards 
apply to professional firms with responsibilities 
similar to those exercised by CH2M Hill. 
 
The Occupational Safety and Health Review Com-
mission concluded the standards did indeed apply. 
In fact, the commission announced a new test to 
determine whether a firm like CH2M Hill was sub-
stantially engaged in construction – and thus re-
sponsible for safety. The test stated that an archi-
tectural or engineering firm was engaged in con-
struction work if it: 

• Possessed broad responsibilities in relation 
to construction activities, including both 
contractual and de facto authority over the 
work of the trade contractors; and, 

• Was directly and substantially engaged in 
activities that were integrally connected 
with safety issues, notwithstanding contract 
language expressly disclaiming safety re-
sponsibility. 

 
CH2M Hill appealed. In September 1999, the U.S. 
Court of Appeals for the Seventh Circuit struck 
down the decision, saying that, because CH2M 

(Continued on page 5) 



Hill's responsibilities "did not rise to a level that constituted being 
engaged in construction work, the (OSHA) regulations do not apply 
to it." The court further said, "even if this 'new' test were appropri-
ate, OSHA still fails to establish that CH2M Hill contractually or on 
a de facto basis exercised direct authority and control over or sub-
stantially engaged in activities integrally connected with the safety 
measures." In its opinion, the court said that "Contracts represent an 
agreed upon bargain in which the parties allocate responsibilities 
based on a variety of factors.... To ignore the manner in which the 
parties distributed the burdens and benefits is contrary to our notion 
of contract law." 
 
The court also pointed out that the commission had previously con-
cluded that a "professional" employer is engaged in construction 
work only if the employer, either contractually or in actuality, had 
substantial control over the safety program, had the authority to stop 
work, or had substantial supervision over actual construction. CH2M 
Hill did not have any of these powers. 
 
In addition to the OSHA action, a civil case was brought against 
CH2M Hill by the estates of the three supervisors killed in the blast. 
CH2M Hill was able to tender the defense of that case to the con-
tractor's general liability insurer and was defended at no cost to 
CH2M Hill. 
 
Steps You Can Take 
Court cases alleging jobsite safety liability for design firms come in 
all shapes and sizes. While the design firms managed to win most of 
the cases described here, not all of such case end in victory. And, as 
the Carvalho and Bankson cases demonstrate, two incidences in-
volving very similar types of workplace accidents can end up with 
drastically different results. Considering that claims may become 
harder than ever to predict due to changes in project delivery meth-
ods, design firms must play close attention to their actions and their 
words – particularly their contract terms – in order to minimize li-
abilities related to jobsite safety.  Part 2 will discuss this further.  

(Continued from page 4) 

Key Messages... 

How we talk about ourselves is another 
essential ingredient of branding, called 
“key messaging.”  Key messaging fo-
cuses on three areas: 
• Firm’s identity 
• Firm’s differentiators 
• Firm’s answers to client pain 
Too often when we talk about our-
selves, we spend our time talking 
about service lists or projects, but we 
never really give our clients or pros-
pects reasons to do business with us 
instead of our competitors: 
 
“XYZ has successfully completed # 
projects throughout the US...We em-
ploy more than # professionals in # 
locations… We design complex 
(whatever)…” 

  
Think about what keeps your clients 
up at night, and how you can help 
them resolve those issues.  What do 
you deliver that your clients can’t get 
anywhere else?  Now, build that con-
versation into how you talk about 
yourself.   If you don’t know, ask 
your clients!  They know exactly why 
they work with you, and you may be 
surprised by their answers. 
 
Leslie Kusek can be reached at  
Leslie@LMKconsulting.com 

(Continued from page 1) 
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The above material is provided for informational purposes only. Before taking any 
action that could have legal or other important consequences, speak with a quali-
fied professional who can provide guidance that considers your own unique cir-
cumstances. 

Liabilities Get Muddy 
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If you are a relatively new collector, you should be 
aware that this type of vehicle often requires special-
ized coverage, which we can help you obtain. 
 
Remember that collectible cars, defined as those built 
30 or more years ago, have unique insurance needs 
compared to traditional automobiles. As you know, 
regular use vehicles are on the road every day but an-
tique or classic cars are typically used for limited pleas-
ure driving, auto shows, and parades. In addition, while 
normal vehicles depreciate in value, antique or collecti-
ble vehicles often significantly increase in value over 
time. 
 
The following are some issues to consider when pro-
curing coverage for collectible cars. 

Is Your Antique Car Properly Insured? 

 
 
 

 
Vehicle Condition -- Many specialty insurance compa-
nies may want to insure only classic cars that are in 
mint condition; if your collectible has prior damage or 
shows extensive wear and tear, it may be difficult to 
purchase coverage. But most specialty insurers are will-
ing to provide coverage (with increasing values) if you 
are actively renovating the vehicle. 
 
Vehicle Usage -- Most specialty insurance companies 
stipulate maximum mileage limits per year. Thus, it is 
important to verify the limits and keep track of the 
mileage on the vehicle. 
 
Vehicle Valuation -- Agreed-value policies are better 
than stated value policies. Agreed value policies guar-
antee that, in the event of a total loss, the insurance 
company will pay you the full amount listed on the pol-
icy, less any applicable deductible. Stated value poli-
cies, while rare, are often open to interpretation con-
cerning the vehicle's value.  
 
Vehicle Storage -- Antique and collectible insurance 
companies normally require that these vehicles be 
stored in a fully enclosed, locked garage or storage fa-
cility when not in use. Failure to abide by this require-
ment could jeopardize coverage. 
 
Finally, please call us concerning your collectible; we 
can assist in the arrangement of the best insurance at 
the best value for your car collection.  For more infor-
mation, or to schedule an appointment to discuss per-
sonal insurance issues further, contact: 
 

Tony Preston, PCIA VP Personal Lines 
810.224.5267 or tpreston@pciaonline.com 
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